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Dear Miehael Best: 

This is a final response to your Freedom of Information Act (FOIA) request dated April 
10, 2016, and reeeived April 12, 2016, for records “discussing concerns regarding the [FOIA] 
and the Privacy Act” since 1980, including correspondence with Congress regarding FOIA 
reform. As we noted in our interim response, by email dated May 11, 2016, we reached out to 
you seeking clarification on your request; however, we received no response to our email. 
Aeeordingly, as indieated in our email and interim response, we have interpreted your request 
as seeking correspondence with Congress concerning FOIA reform legislation. This response 
is made on behalf of the Offices of Legislative Affairs (OLA) and Information Policy (OIP). 

By letter dated April 28, 2017, this Offiee provided you with 112 pages. At that time, 
we advised you that we were continuing to search and process records. We have now 
eompleted our processing. We located six additional pages in the Departmental Executive, 
which is the records repository for certain records of OLA. Additionally, we have completed 
the proeessing on the seventeen pages of material referred to OIP by the Office of Professional 
Responsibility (OPR) and the fifty-two pages referred by the Executive Office for United 
States Trustees (EOUST). The administrative traeking number for OPR is No. P16-00068, and 
the tracking number for EOUST is 2016-3050. 

I have determined that twenty-three pages are appropriate for release with excisions 
made pursuant to EOIA Exemption 6, 5 U.S.C. § 552(b)(6). Exemption 6 pertains to 
information the release of which would constitute a clearly unwarranted invasion of personal 
privacy of third parties. The withheld materials consist of the personal email addresses and 
contact information for Congressional staff members. Finally, we have determined that the 
pages that were referred by EOUST eonsist of non-responsive reeords as they do not pertain to 
communications with Congress concerning FOIA reform legislation. 

Finally, I’ve included a link to the Statement of Melanie Ann Pustay, Director, Office 
of Information Policy, before the Committee on the Judiciary, United States Senate, which may 
be of interest and is located at the following link: 
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“Open Government and Freedom of Information: Reinvigorating the Freedom of 

Information Act for the Digital Age.” 

For your information. Congress excluded three discrete categories of law enforcement 
and national security records from the requirements of the FOIA. See 5 U.S.C. § 552 (2012 & 
Supp. V 2017). This response is limited to those records that are subject to the requirements of 
the FOIA. This is a standard notification that is given to all our requesters and should not be 
taken as an indication that excluded records do, or do not, exist. 

You may contact our FOIA Public Liaison, Douglas Hibbard, for any further assistance 
and to discuss any aspect of your request at: Office of Information Policy, United States 
Department of Justice, Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530- 
0001; telephone at 202-514-3642; or facsimile at 202-514-1009. 

Additionally, you may contact the Office of Government Information Services (OGIS) 
at the National Archives and Records Administration to inquire about the FOIA mediation 
services they offer. The contact information for OGIS is as follows: Office of Government 
Information Services, National Archives and Records Administration, Room 2510, 8601 
Adelphi Road, College Park, Maryland 20740-6001; e-mail at ogis@nara.gov; telephone at 
202-741-5770; toll free at 1-877-684-6448; or facsimile at 202-741-5769. 

If you are not satisfied with my response to this request, you may administratively 
appeal by writing to the Director, Office of Information Policy, United States Department of 
Justice, Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530-0001, or you may 
submit an appeal through OIP’s FOIAonline portal at https://foiaonline.regulations.gov/foia/ 
action/public/home. Your appeal must be postmarked or electronically submitted within ninety 
days of the date of my response to your request. If you submit your appeal by mail, both the 
letter and the envelope should be clearly marked “Freedom of Information Act Appeal.” 


Sincerely, 



Carmen L. Mallon 
Chief of Staff 


Enclosures 





DARRELL E. ISSA, CALIFORNIA 
CHAIRMAN 


ELIJAH E. CUMMINGS, MARYLAND 
RANKING MINORITY MEMBER 


ONE HUNDRED THIRTEENTH CONGRESS 

Congress of tfje ®mtcfi States! 

of i^epregentatitjeg 

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM 
2157 Rayburn House Office Building 
Washington, DC 20515-6143 

Majority (202)225-5074 
Minority (202)225-5051 


February 4, 2013 


Ms. Melanie Ann Pustay 
Director, Office of Inforaiation Policy 
U.S. Department of Justice 
1425 New York Avenue, NW 
Suite 11050 
Washington, DC 20530 

Dear Ms. Pustay: 

The Committee on Oversight and Government Reform is continuing its oversight of the 
federal government’s compliance with the Freedom of Information Act. FOIA is extremely 
important in ensuring transparency and accountability and is an important option the public has 
for accessing information about the federal government’s activities. As President Obama noted 
on his second day in office, “the Freedom of Information Act, which encourages accountability 
through transparency, is the most prominent expression of a profound national commitment to 
ensuring an open Government.”' 

The Department of Justice’s Office of Information Policy (OIP) plays an important role 
in government-wide FOIA policy implementation, compliance, and enforcement. Given OIP’s 
role in implementing compliance with FOIA, the Committee seeks information about a number 
of issues including what many term as outdated FOIA regulations, exorbitant and possibly illegal 
fee assessments, FOIA backlogs, the excessive use and abuse of exemptions, and dispute 
resolution services. The Committee also requests you provide a briefing to Committee staff on 
these issues and that you produce relevant information and documents as described in this letter. 

Outdated Agency FOIA Regulations 

In March 2009, the Attorney General issued a memorandum on FOIA that directed all 
agencies to adopt “a presumption of openness” and to disclose any information unless disclosure 


' The White House, Memorandum for the Heads of Executive Departments and Agencies, “Freedom of Information 
Act,” January 21, 2009 (online at http://www.whitehouse.gov/the-press-office/freedom-information-act). 
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is prohibited by law or is protected by statutory exemption and would cause foreseeable hami." 
Since that directive was issued, the Chief FOIA Officers for each agency have been required to 
report to the Attorney General on the steps taken to improve transparency. Last year, you 
testified before the Committee that “for the third year in a row, agencies are improving FOIA 
compliance and increasing transparency.”^ In December 2012, however, it was reported that 62 
of 99 government agencies had not updated their FOIA regulations since the Attorney General’s 
2009 memorandum.'' In addition, more than half of the agencies surveyed (56 of 99) had not 
updated their regulations since before the OPEN Government Act of 2007, and 31 agencies have 
regulations more than a decade old. DOJ’s own regulations have not been updated since 2003. 
As a result, it is unknown whether agencies are complying with the Attorney General’s 
presumption of openness or the significant changes in fees and requester classes under the OPEN 
Government Act. Please provide answers to the following questions: 

1) Why has OIP not updated its FOIA regulations since 2003? 

2) Has OIP issued any instructions to other agencies to update their regulations? If not, why 
not? If so, which agencies did OIP instruct, and did the agencies comply? 

• Please provide copies of any recommendations OIP has made from 2007 to present. 

• Please provide copies of all memoranda issued by DOJ concerning FOIA regulations 
from 2007 to present. 

3) Has OIP assessed how requesters may have been negatively impacted by agency 
regulations that do not reflect current law? 

• Please produce a copy of all assessments from 2007 to present. 

4) What does OIP plan to do to ensure agency regulations are updated to confonn to the 
current statute? 

Fee Assessments in Violation of the OPEN Government Act 


The OPEN Government Act significantly amended agency FOIA fee stmctures. FOIA 
does not allow agencies to assess search fees if the agency does not comply with specific 
statutory time limits to respond to requesters. Additionally, the OPEN Government Act 
broadens the types of requesters who may qualify for a fee waiver under FOIA. Unfortunately, 
not all agencies appear to be complying with FOlA’s fee requirements. In February 2012, a 
group of national security researchers filed a class-action lawsuit against the Central Intelligence 
Agency for imposing fees without giving requesters cost estimates. The lawsuit also accused the 


■ Office of the Attorney General, Memorandum for the Heads of Executive Departments and Agencies, “Freedom of 
Infonnation Act (FOIA),” March 19, 2009 (online at www.justice.gov/ag/foia-memo-march2009.pd0. 

^ IIou.se Committee on Oversight and Government Reform, Testimony of Melanie Ann Pustay, Hearing on FOIA in 
the 21 St Century: Using Technology to Improve Transparency in Government. March 21,2012 (H.Rept. 112-140). 

'' National Security Archive, “Outdated Agency Regs Undennine Freedom of Information.” December 4, 2012 
(online at http://www.gwu.edu/'-nsarchiv/NSAEBB/NSAEBB405/). 
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CIA of imposing new fees for the declassification of records.^ The Department of Homeland 
Security was also accused by the American Civil Liberties Union and the Electronic Frontier 
Foundation of dissuading FOIA requests by imposing “exorbitant fees” to process FOIA 
requests.^ 

5) What is OIP doing to ensure agencies are complying with the OPEN Government Act 
provisions concerning FOIA when assessing fees and detemiining eligibility for fee 
waivers? 

6) What is the most current guidance OIP has issued to agencies concerning assessment of 
fees and detemiining eligibility for fee waivers? 

• Please provide a copy of OlP’s latest guidance on fee waivers. 

• Please provide copies of all memoranda and official guidance issued by DOJ to 
agencies concerning FOIA fees from 2007 to present. 

7) What steps has OIP taken to address the two incidents described above, as well as other 
reports of agencies violating FOIA’s requirements for detemiining fees and eligibility for 
fee waivers? 

8) Does OIP have any recommendations for improving agency compliance with FOIA’s fee 
stmcture requirements? 

FOIA Backlogs 

Agencies have received increasing numbers of FOIA requests. The number of FOIA 
requests rose from 597,415 in Fiscal Year 2010 to 644,165 in Fiscal Year 2011, a 7.8 percent 
increase.^ However, during that same time frame backlogs increased 20.8 percent. From FY 
2010 to FY 2011, the total backlog of FOIA requests increased from 69,526 to 83,490.* * DHS 
receives about 27 percent of total FOIA requests, but is responsible more than 50 percent of the 
backlog. Furthennore, 35,780 of the 42,417 backlogged requests at DHS are from a single 
component, U.S. Citizenship and Immigration Services (USCIS).** Agencies have made efforts 
to reduce FOIA backlogs, but the backlogs continue to be a consistent problem. 

9) What steps has OIP taken to help agencies reduce their FOIA backlogs? 


^ “Suit: Spy Agency Flouting FOIA.” Politico, February 22, 2012 (online at httpr/Avww.politico.coin/blogs/under- 
the-radar/2012/02/suit-spy-agency-flouting-foia-115236.html). 

* ACLU et. al. to Department of Homeland Security (Feb. 21, 2012) (online at 
http://images.politico.com/global/2012/03/acluefffee\v%'rfoialtr.pdr). 

’ House Committee on Oversight and Government Refomi. Testimony of Melaine Ann Pustay, Hearing on FOIA in 
the 21st Century: Using Teclmology to Improve Transparency in Government. March 21,2012 (H.Rept. 112-140). 

* Department of Justice, “Summary of Annual FOIA Reports for Fiscal Year 2011,” 

(online at \v\vw.justice.go%'/oip/foiapostyfy-201 l-amiual-report-summary.pdf). 

Department of Homeland Security, “2011 Freedom of Information Act Report to the Attorney General of the 
United States,” February 2012 (online at \\'\vw.dhs.gov/xlibrary/assets/privacy/privacy-foia-annual-report-fy-2011- 
dhs.pdf). 
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10) Has OIP reviewed DBS’s backlog? If so, please produce all documents related to that 
review. 

11) What are the causes of the significant increase in the request backlog at USCIS? 

12) Has OIP provided any guidance to DHS or USCIS to resolve the backlog? If so, what 
guidance did OIP provide and is it being followed? 

• Please provide any guidance issued, and all related correspondence. 

13) If no guidance has been provided, does OIP plan to consult or offer guidance to DHS on 
its backlog? 

Excessive Use of Exemptions and Enforcing the “Presumption of Openness” 

Under FOIA, there are nine statutory exemptions to protect sensitive records from 
disclosure. These exemptions serve an important purpose, but they can easily be abused. The 
use of Exemption 3 has been cited by many transparency groups as a particular concern. 
Exemption 3 includes any infonnation that can or must be withheld under a different statute. 

The total number of Exemption 3 statutes is unknown, but OIP reported 140 separate statutes 
used by agencies to withhold infonnation under Exemption 3 in 2011." 

Additionally, while the Attorney General’s 2009 FOIA Memorandum says that “an agency 
should not withhold infonnation simply because it may do so legally,’’ ~ it is unclear whether 
agencies have fully adopted this direction. While agencies’ use of exemptions decreased slightly 
from FY 2010 to FY 2011, there were still more than 30,000 full denials and more than 171,000 
partial denials. DOJ itself increased the number of times it invoked Exemption 5, for 
deliberative process, from 1,231 times in 2010 to 1,500 times in 2011.'^ According to the 
National Security Archive, DOJ, as the government’s representative in all FOIA lawsuits, 
“cannot point to a single case of agency withholding that it has refused to defend. 

14) In your view, have agencies sufficiently complied with the President’s and Attorney 
General memorandums on FOIA? Please explain. 

15) Has OIP ever assisted DOJ in questioning an agency’s decision to withhold information? 
If so, under what circumstance? 


FOIA Eyes Only: How Buried Statutes are Keeping Information Secret,” ProPiihlica, March 14, 2011. 

" Department of Justice, Office of Information Policy, “Statutes Used by Federal Departments and Agencies in 
Conjunction with Exemption 3 of the FOIA as Reported in Fiscal Year 2011 Annual FOIA Reports.” 
(http://www.Justice.gov/oip/docs/201 l-exemption3-statutes.pd0 (accessed January 22, 2013). 

'■ See Note 2, Supra. 

“Government Can’t Keep Up With Information Requests,” Associated Press, March 12, 2012. 

National Security Archive, “Justice Department Wins Rosemary Award for Worst Open Government 
Perfomiance in 2011,” February 14, 2012. 
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• Please provide all memorandums and official guidance prepared by OIP concerning 
any instance where OIP has questioned an agency’s decision to withhold a record 
from 2009 to present. 

16) Has OIP taken any actions to limit the use of FOIA exemptions, and specifically 
Exemption 3? 

• Please provide any guidance or conespondence with agencies concerning limiting 
FOIA exemptions from 2009 to present. 

17) Does OIP ever review agency proposals for new' exemptions under Exemption 3? 

• Please provide a copy of any review OIP has conducted of Exemption 3 proposals. 

18) What steps has OIP taken to ensure agencies use exemptions only when necessary, and in 
compliance with the Attorney General’s guidelines? 

Compliance with the E-FOIA Requirement to Post Frequently Requested Records Online 

The Electronic FOIA Act of 1996 (E-FOIA) requires agencies to post frequently 
requested records in an electronic reading room available to the public. However, the law does 
not specify the number of times records must be requested to be considered “frequently 
requested,” or whether similar but not identical requests are counted towards the number of 
frequently requested records. OIP’s guidance on frequently requested records recommends that 
agencies release records after they have received three or more requests for a record.'^ 

19) What steps has OIP taken to ensure that all agencies fully comply with the E-FOIA’s 
requirement to post frequently requested records online? 

20) Does OIP evaluate agency compliance w'ith the requirement to post frequently requested 
records online? If so, please provide a copy of OIP’s criteria used to measure 
compliance. 

21) Please provide a copy of the most recent OIP issued guidance on the requirement to post 
frequently requested records? 

Dispute Resolution Sciwices 

The OPEN Government Act amended FOIA to require each agency to “make available 
its FOIA Public Liaison, who shall assist in the resolution of any disputes between the requester 
and the agency.”'^ Further, it established the Office of Government Infonnation Services 
(OGIS) within the National Archives and Records Administration to offer mediation services to 

Department of Justice, Office of Information Policy (previously Office of Information and Privacy), FOIA Post, 
“FOIA Counselor Q&A: ‘Frequently Requested’ Records,” (online at 
www.justice.gov/oip/foiapost/2003foiapo.st28.htm)(accessed January 22, 2013). 

'‘’P.L. 110-175. 
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resolve disputes between agencies and requesters. While it was Congress’s desire to avoid FOIA 
lawsuits whenever possible, reports show that the number of FOIA lawsuits continues to rise.*’ 

22) What has OIP done to encourage agencies to engage in dispute resolution services and/or 
seek out the assistance of OGIS? 

• Please provide all communications between OIP and agencies regarding the benefits 
of OGIS’s dispute resolution services. 

• Please provide all communications from OIP to an agency recommending the agency 
engage in dispute resolution or to seek assistance from OGIS. 

23) Do you believe more could be done to avoid FOIA lawsuits? If so, what 
recommendations do you have for reducing the number of FOIA lawsuits? 


We request you provide the requested responses and information as soon as possible, but 
no later than February 22, 2013. We also request that you provide a briefing for Committee staff 
on these topics by that date. When producing documents to the Committee, please deliver 
separate production sets to both the Majority Staff in Room 2157 of the Rayburn House Office 
Building and the Minority Staff in Room 2471 of the Rayburn House Office Building. The 
Committee prefers, if possible, to receive all documents in electronie fonnat. 


The Committee on Oversight and Government Reform is the principal oversight 
committee of the House of Representatives and may at “any time” investigate “any matter” as set 
forth in House Rule X. Additionally, the Committee has principal jurisdiction over FOIA in the 
House of Representatives. 



If you have any questions regarding an^gpec^nhi^equest^leas^ontact Te ^an 
Millspaw of the Majority Committee staff at 

land K rista Boyd of the Minority Committee staff at (202) 

Thank you for your attention to this matter. 


Sincerely, 



Chainnan 



Elijai a. Cummings 
Rawefng Member 


’’ The FOIA Project, “FOIA Lawsuits Increase During Obama Administration. December 20, 2012 
(http://foiaproject.org/2012/12/20/increase-in-foia-lawsuit.s-during-obama-administration/). 
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Ms. Melanie Ann Pustt^ 

Director, Office of Information Policy 
U.S. Dqiartment of Justice 
Suite 11050 

1425 New Yoik Avenue, NW 
Wasbing^n, DC 20530 


DearMs-Postay: 


On FebraazyA, 2013, we sent you a l^i:s^^g.ii^onnation about tbe Office of 
Information Policy's' role in oversee^ ageiicy cbnijpUuice jHe Freedom of Infoimatitm 

Act! Tbp letter reqOested'OIP’s response to'23'questions'cdnceining FOIA iss^ induding 
outdated FOIA.r^gttlftfons, iinproper fee ass^snicnt^cpcc^ye use of exemptions, bad^gged 
requests, proacdve disclosure o^I"fe™adoft ^/fthe use of dispute resolution services. These 
areas are of gr^ Cpnd^ jo.tbe Com^ft^. . . . .. 


Four mon]ths.a^er sliding our let^, we have not received a written response. We 
appreciate thrd you.arr^g^ a staff briejOng as we requited in.oqr February letter. However, the 
biiefing.proyide,d iitde in the way of suibstantive,respor^ to the Committee’s que^ons. The 
letter requested that you pro^de a written response by February 22,2013. Yow feiiure to 
respond to the Committee’s inquiry on such an important matter is extremely disappointirig. 
Proper oversight of FOIA is purportecUy the primary mission of your office. According to OIP’s 
wdrsite, it is "responsible for encouraging agency compliance with jFOIA] and for ensuring that 
the President’s FOIA Memorandum and die Attorney Oeneral’s FOIA Guidelines are folly 
implemejtted «?rp?s .^le governmedt"* p.e 5 )ite.this ^tement, your office 1^ foiled to comply 
with the Cominii^’s Veqi^ to learn hd^w Offi encourages that corrqiliiuice and its actions to 
resolve significant t^blems in FOIA across ^venment 


The Corpruittee requests that you provide a written response to its February 4,2013, letter 
no later than .June i.7,'!20i3. ilie Committee alS9 roqwste ^t.you provide an explanation of 
your foilure to respond to'its letter for oyqr .four pibrrtbs.. T^en produdng documents to the. 


' CQipmittBe on Ovetsi^ and Goveiiimmt Refima, Jettar tojjdai Mo^o' Ann Pustay, Office of Infonnadon PoKqr, 
Department of Jusace, Petouaiy 4,2013. Av0al>U at: 


* Dei^itmeiit of Justice Office of fnformatfon Policy, **About the Office ” Avmabie at: 
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Committee, please deliver separate production sets to both the Minority Staff in Room 2157 of 
the Rayburn House Office Buildup and the Minority Staff in Room 2471 of the Rayburn House 
Office Building. The Committee prefers, if possible, to receive all documents in electronic 
format 


The Committee on Oversight and Government Reform is foe principal oversight 
committee of foe House of Rqjresentatives and may at ‘^y time” investigate “any matter” as set 
forth in House Rule X. The Committee also has piincipai jurisdiction of FOIA in foe House of 
Representatives. 


If you have any questions regarding a^aa^ctof 
Millsp aw of the Miyority Committee staff at[0^l^ 
tWfa WKriirtaBo yd of foe Minority Comnuttee staff^Jg 
TTW iUi you for your attention to this 

Sincerely, 




Jmrelllssa 

Chmrman 



Elijah ogummings 

Ranking 









Office of the Assistant Attorn^ Genera) 


U.S. Department of Justice 
Office of Le^Iaidve Affiuis 

IVaahingtofi, D.C, 20530 


June 10,2013 

The Hoiu)iable Danel E. Issa 
Chainnan 

The Honorable Elijah Cummings 
Ranldng Nfinority M^bor 
Committee Oveisight & Oovemmeot Refoim 
U.S. House of Rqnesoitatives 
Wflghingto n, DC 20S1S 

Dear Chairman Issa and Ranking Minority Member Cumnungs: 

Ihis responds to your letter dated Fdmiacy 4,2013, vriiich requested rinses to 

twenty-diree questions regarding die federal governments compliance widi the Freedom of 
Tnfftrr>arinn Act (FOIA). We fqtineciate die oppcwtunity to address these issues, both in writing 
and in a previous briefi^ for Committee staff. 

As you know, die D^artment of Justice’s Office of Information Policy (OIP) is 

responsible for encoura^ng agency compliance with the FOIA and providing guidance and 
direction to agencies in their implementation of President Obama’s FOIA M^norandum and 
Attorn^ General Holdn’s FOIA Guidelines. OIP has issued detailed guidance, trained 
ttiQiigawrfia of FOIA professionals, engaged regularly widi open government stakeholders, and 
conducted regular assessmoits of agency pro^ness. 

Our responses to your specific questions about agency FOIA regulations, fee 

FOIA bacldogs, use of ex^iqitioiis, and dispute resolution services, are set forth by 

topic bdow. 

Agen<9 FOIA Regulations 

As an matter, we respectfully note that vdiile updating agency FOIA regulations is 

undoubtedly an important step—one tiiat die Department itself is in die process of doii^—it is 
not accurate to assert that without new regulations compliance witii the Attorney Gensnl’s FOIA 
Guidelines ‘‘is unknown.” Agencies’ implementation of the FOIA Guidelines is documented in 
their owniml Chief FOIA Officer Reports. Agencies are required to explain in these tep(^ the 
ste ps they have taken to impl^nrat each part of the Attorney General Guiddines, induding steps 
tnifiw to: (1) apply tile {resumption of r^ienness; (2) ensure that tiiere is an effident and 
effective system in place for res(>onding to requests; (3) increase proactive disclosures; (4) 
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improve the use of technology in FOIA. administration; and (S) reduce any backlogs and to 
improve timeliness in responding to requests. 

As the OIP Director testified last year before your Committee’s Subcommittee on 
Technology, Information Poli^, Interprveromental Stations and Itecutement Reform, 
agencies have continued to improve FOIA compliance and increase transparency each year since 
iQwmnri. of tile Attomey General’s FOIA Guidelines. During these past four fiscal years, 
agencies processed nearly 2.5 million requests and reduced the bacUog of pending reqttosts by 
nearly 45%. In doing so, agencies have maintained a high release rate, releasing lecmds, cither 
in M or in part, in response to ovar 92% of tequerts where records were process^ for 
disclosure. Agencies also have continued to meet tiie public demand for information by 
proactively posting new matorial on their websites without waiting for a FOIA rerpiest and have 
♦airgn to malfa tiiat information more usefiil to the public. These are only a few of the 
y^mpiiahmwrta achieved by agencies, which are described in greater detail in agency Chief 

FOIA Officer Reports, as well as OIP’s summaries and assessments of agencies’ progress. See 
littp!//www.iustice.gov/oiD/rei»orts.htail. 

Question 1: Why has OIP not updated its FOIA r^nlations since 2003? 

Our FOIA regulations were designed to provide a general fiamewoik for implementii^ 
the FOIA at the Departmoit (Hven the time and resources necessary to promulgate regulations, 
tiiey are not intended to be frequently modified. We have determined tiiat, doe to die passage of 
time, it would be beneficial to revise the Department’s FOIA regulations, and we eiqiect to 
publish tile final version later this year. 

Question 2: Has OIP issued aiqr hutmctioiu to other agencies to update their regulations? 
H not, why not? If so, which agendes did OIP instruct, and did the agencies conqpty? 

* Please provide copies of aiiy rcconunendations OIP has made from 2007 to present. 

• Please provide copies of all mmoranda issued by DO J coneeming FOIA 
regulations from 2007 to present 

The OPEN Oovemmoit Act flniendmeiitg to the FOIA did not require implemeoting 
regulations to be effective, and accordingly, OIP did not issue any such instructions or issue any 
mmiftnindfl re garding FOIA regulations. After passive of the OPEN Government Act OIP’s 
focus, as with any chang e in FOIA law or policy, was to ensure tiiat all agencies fully understood 
their FOIA obligations and promptly changed tlteir practices as needed. Accordingly, OIP 
issued detailed guidance explrining tiie Act’s changes to the FOIA. Simihuiy, afiea: the Attomey 
Gmieral's FOIA Gui de l ine s were issued, OIP issued guidance on their implementa tio n as welL 
Below is a list of our guidance on tiie OPEN Government Act: 

• “Congress Passes Amendments to the FOIA,** available at 

htte>//www iiisrice.govyoiD/foiaDosi/2008foiaDOst9.htm. This guidance advised 
a ggqeies on c omplianc e with the provision defining “representative of tfie news 
media.*’ 
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Oovenunent Act,” available at 

htipr//www.iustice.gQv/oip/foiapost/20Q 8foiaDost26.htnK 


• “Assigning Tracldng Numbos and Providing Status Inforniation for Recpiests,” 
avealable at httD://www.iustice.gov/oip/foiapost/2008foiapost30.htni; 

• “New Liinitations On Tolling the FOIA*s Response Time,” available at 
http://www.iusticc.gov/oiD/foiapost/2008foiaDost29.htm; 

• “New l.imitatiftna on Asses^g Fees,” available at 
http://www.iu8tice.gov/oit^oiaDOStQ008foiapo st28.htm: 

• “New Requirement to Route Misdirected FOIA Requests,” avedlable at 
http://www.iustice.gov/oip/foiaDO8t/2008foiapost31 iitm; 

• “2008 Guidelines fin: Agency Preparation of Annual FOIA Ri^its,” ovaltAle at 

httpt//www.iustice.gov/oip/foiapost/guidance-aDnualteport-0S2 008.pdf. 

• **Question and Answer Annual FOIA Report (Expedited Processing and Fee 
Wmver Requests),” available at httD!//vyww.iustice.gov/oip/foiapo8t/2008-annua^ 
foia-teport-Qa.htm. 

• **(^uestion and Answer Annual FOIA Report (Consultations, Response Tune 
and Remands), avaUable at 

httD://www.iustice.eov/oiD/foiatPost/2009folapostl.htni 


Moreover, in 2009 OIP revised tite Department of Justice Gtdde to the Fivedom of 
biformation Act ^miceforth DOJ Guide), an 880>pi^e treatise widely relied tqpon by agencies in 
aHwiinifitering tiie FOIA, to reflect (among othertiiings) Presidoit Obama’s FOIA Monorandum, 
Attorney General Holder’s FOIA Guidelines, and the OPEN (fovemment Act, including the 
Act’s requirmnents to route nusdirected requests, assign request tracking nuinb»:8, and juovide 
s tatus information to requesters, as well as the additional limitations on tolling FOIA response 
times and assessing certain fees. http://www.iustice.gov/oip/fQia_ guide09.htm. 

Additionally, as part of its ongoing efforts to ensure that agencies understand both the 
FOIA’s requiimnents and the policy directives of the President and Attorney General, OIP 

provides mctensive, hands-on t wining to thousands of t^ency FOIA professionals across tire 
government each year. Following passage of the OPEN Government Act and issuance of tire 
President’s and Attorney General’s FOIA Memoranda, OIP conducted a namhet of ^ializ^ 
training courses on these topics, induding govonment-wide confer«ices specifically addressii^ 
various aspects of the Act and the Memoranda. The Act and Memoranda are now folly 
integrated into OIP’s trainings. 
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on* has been vay clear in conveying to agencies Aar obligations under the OPEN 
Govenunoit Act and the Attorn^ General Guidelines, nattier of which ate affected by the age 
of thdr r^ulations. Because of ttiis, we do not have reason to bdieve ttiat requesters could be 
“negatively impnaigd by agency r^ittations that' do not reflect current law.” To the extoit a 
regulation was with any proviaon of the FOIA statute, the statute would supersede 

it 

Question 4: What does OBP plan to do to ensure agenqr regulations arc updated to 
confonn to the eurrent statute? 

As noted above, OIP believes that what matters is that agencies comply with the statute, 
and rhot ^’^inplfanee is not necessarily d^[)endent on uhether regulations have be^ recently 
revised. That swd, OIP certainly encourages agencies to have up-to-date regulations and as 
DOJ is in the final stages of updating its own regulations. In the interim, OIP has 
beoi reviewing and offering conunoits and si^gestionsto ottier agencies tiiat are draftiiig 
revised regulations. 


FOIA Fees 


As an initial matter, we rcspectfiiUy note that it is not tec hnically correct ttia^ as yoin 
letter si^ests, the OPEN Government Act “broadens the type of requesters uho may qualify for 
a fee waiver »witier the FOIA.” Rattier, the OPEN Government Act codified ttie definition of 
“representative of ttie news media,” which is a^c category. In doing so. Congress borrowed 


Archive v. DOD, 880 F.2d 1381,1387 (D.C. Cir. 1989), authorities that ageiwiM had been 
relying n pmi for many years. The OPEN Govonment Act also imposed limit a ti ons on agencies* 
abilities to assess fees in certain instances. 


Question 5: What b OIP doing to oisure fancies are compfying wifli the OPEN 
Government Act provbion 
eligibility for fee waivers? 


OIP has iinrfftrtalcen a range of activities to promote agency conqiliance with all of tte 
pOlA’s fee proviaons, including the changes niade by the OPEN Govemmoit Act. As indicated 
above, shortiy after passage of ttie Act^ OIP issued a series of guidance articles to agouttes 
ftvpinimng foe uew FOIA provbioDS. The first guidance, issued in January 2008, alei^ 

to each of the changes made by the Act, including codification of ttie definition for 
"representatives of foe news media” in Section (a)(4)(A)0i) and ttie limitatioiis on asses^g 
cotainfees. .'feg httn://www.iustice.gov/oip/foiapost^008foiapo8t9Jitm. A subsequent 
guidance article in November 2008 qiedfically addressed ttie new fee limitations applicable to 
agencies ttiat do not timely respond. See 
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in*p*//www.iustioe-pov/oip/feiapostQ008foiapost28.htm. In addition, an entire ch^ter of tiie 
DOJ Guide is devoted to the proper application of the FOIA*s and fee waiver provisions. 

OIP reinforces tiie abovementioned writtoi guidance via extensive training to tiiousands 
of agency posonnel across the government A comprehendve two-day training course 

three to four times per year by OIP provides instruction from expert attorneys and 
POIA professionals on a wide range of issues and includes a plenary session on ttie FOIA*s fee 
and fee waivn provisions. OIP al^ provides training on fees and fee waives as part of ite 
introductory-level course on the FOIA so that evm novice FOIA professionals and employees 
with only tan gmitiat involvement in the FOIA are instructed on the FOIA's fee requirements. 
Lastly, OIP fees and fee waivers at its advanced-level tcuning course desired for 

y^cntwd FOIA professionals, where an in-depth discussion of fee issues is included in the 
curriculum. 

hi May 2011, OIP conducted tfie first ever FOIA Fee Summit, in which OIP expats 
provided in-depth instructicm to agency personnel on tiie FOIA*s fees and fee waiver jnovisitms, 
with particular onphasis on the OPEN Govonmoit Act fee ptoviaons. A copy of OIP*s 
imining slidcs for instructing FOIA personnd on fees and fee waivers, as well as tiie slides that 
woe used at the FOIA Fee S ummit (vtiiidi will be repeated this year), are available at 
http://www.tU8tice.eov/oip/train ing-inata ials.htmL 

Finally, OIP also provides (firect, one-on-one counseling for agency personnel through its 
FOIA ri^iitiseinr Setvice, a hotline operated by experienced OIP attorneys and accessible eadi 
woricday to all agency pBfsonne|. OIP bdieves that these consultations have proven to be an 
effective resource in answering FOIA piofesaonals* questions, including tiiose related to tiie fees 
and the fee waiver provisions. 

Questien 6: What is the most current guidance OIP has issued to agencies concerning 
fi yienHinent of fees and determining eligibility for fee waivers? 


• Please provide a coity of OIP’s latest guidance on fee waivers. 

• Please providecopies of all memoranda and official guidance issued by DOJ to 
ogen fiai? concerning FOIA fees from 2007 to present. 

The most current guidance issued on FOIA fees and fee waivers is referenced and 
summarized in the Fees and Fee Waivers chapter of the DOJ Guide 
fhttpV/www.iustice.gov/oiD/foia guide09/fee-waiver8.Ddfl . and in the training slides used to 
instruct agencies on tiie FOIA’s fee provisions fhttp://www.iustice.gov /oip/docs/fe^^ee; 

The slides used for tiie in-d^tii Fee Summit presentation ate available at 
httD://www.iustice.gov/olp/doc8/fee-suoMiiit.P<tf. 

Additionally, as noted above, subsequent to the passage of the OPEN Government AcL 
OIP written guidance to agencies. The Act’s impact on the fee provisions is addressed in 

two guidance articles available at http://www.iustice.gov/oip/foiapo^2 008foiapost9.htni and^ 
hrtp;//www.iustice.gov/oip/foiapost/20Q8foiapo8t28.htm. OIP also issued guidance on appl 3 ring 
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the FOIA*s fee waivw provision after feis section of fee Act was la^ amended. This guidance 
remains in effect and is available at 

httpr//www.|iMtice.gov/oio/foia uodatesA^ol Vlll l/viillpage2.htni. 


as well 


Question 7; What steps 


Your letter references a pendii^ lawsuit c^ainst fee Central Intelligence Agency (CIA) 
anH aiii^tinna agains t the Department of Homeland Security (DIK). In accordance wife 
DepartmeiU policy} we ftmnment on the pending lawsuit M ai n st fee CIA mentioned m 

your letter. Wife regard to fee general quesdon of fee jnqiiieQr of diat^g fees for fee 
of records, we note that fee Information Security Oversi^ Office at fee 
National Archives and Records Administration (NARA) has sp^ifically provided for fee 
of fees in fee course of conducting declassification rewews. See 32 C.F.R. § 
200133(e). Questions concerning such fees are more qipropriately addressed to NARA. As to 
DHS, OIP has provided specialized training to DHS staff on proper application of fee FOIA’s fee 
and fee waiver provisions. During 2012, OIP conducted two such training se^ions for DHS 
headquarters staff and one for field staff! Our engagemoit wife DIffi on tiiat issue is ongoing 
and OIP will provide additional training as appropriate. 

As above, OIP provides extensive training guidance, and counseling to all 

n^neiga to assist them in pTopcriy applying fee FOIA’s fee and fee waivor provisions. In 
addition, if a requester raises a concern wife OIP regarfeng the assessnmnt of fees, or any ofeer 
FOlA-tdated issue, OIP will look into the matter and, if necessary, provide direction to the 
to ensure feat fee FOIA’s jnovirions are properiy applied. 


Finally, OIP certainly strongly ^rees tiiat i^endes should never use fees for fee purpose 
of dissuading requesters from malting requests. Such actions would be contrary to fee Attorn^ 
Gmeral’s Guiddines (tirecting agencies to work wife requesters in the spirit of cooperation and 
to avoid unnec^sary bureaucratic hurdles. 

Question 8: Does OOP have any recommendations for improving agenqr compliance wife 
FOIA’s fee structure requhmnaits? 

OIP believes tiiat continued tra i nin g of agency posonnel vfeo make fee determinati^ is 
key to ensuring agency compliance on tiiis issue. OIP will continue to provide comprehrasive 
trainii^g OH fee FOIA’s fee provisions, and will hold a second FOIA Fee Summit this year. 

In additi on , OIP is currently examining whefeer further steps can be taken to simplify 
ftppljpirtiftn of the FOIA’s fee provuiom for fee benefit of agencies and requesters alike. 
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FOIA Backlogs 

Question 9: What steps has OIP taken to help agencies reduce thtir FOIA backlog? 


First, OIP accountability on this issue by estabUshing the lequiranent 

that ag enc i es publicly report backlog data in their Annual FOIA Reports. In creating fliis 
requirement OIP expanded on tine reporting obli^tions set out in the OPEN GovCTment Act, 
which did not i ngl^«<le backlog. OIP has also em phasize d tiiat reduction of baddogs includes two 
distinct elements—Induction in the numbers of pending requests and reduction in tiie of ttie 

oldest of those requests. Indeed, tiie closing of aggies* oldest pending requests is a distinct 
baddog reduction goal, which was reiterated in April 2012 giudance to all agencies. And in June 
2012, Acting Associate Attorney General Tony West and White House Counsel Kathryn 
Ru^nmler issued a m^norandum to all efisDcy Chief FOIA Officers and General Counsels 
requesting tha t th^ review their oldest pending FOIA requests and take affirmative steps to 
resolve them. a new OIF rqtoiting requiranen^ agencies must rqurt on a quaitorly bads tiie 

size of thdr backlogs and the smtus of thdr ten oldest potding requests. 


responses to large requests. .yge httpr//www.iustice.gov/oiD/foiapost/2010foiaDOSt5.htm. These 
practices agencies in efiScienfly piocesdng the more complicated requests that tend to clog 

their baddogs. By negotiatii^tiie scope of a large request, agencies ate often able to provide 
requesters with die precise type of information requested in prompt teshion, thoeby ftedng up 
resources to devote to backlog reduction. And when requesters reedve interim releases in 
tei^ionse to requests fiir large volumes of records, some will detomine tiiat they have received 
yi hjit tiw<y Imi lring fpr and wilt terminate their request. This tOO firees up resources for 

baddog reduction. 


Third, OIP has held agencies accountable for their efforts to reduce baddogs and inq;»rove 
timeliness thioi^h both Annual FOIA Reports and Cluef FOIA Officer Rqiorts. Since 2010, 

OOP has instructed to include in their Chief FOIA Officer Report details on whetiier 

tiiey have reduced their backlog and closed their ten oldest paiding requests and appeals. 
Agencies tiiat were unable te do so must provide an explanation. In turn, OIF’s FOIA 
aaaeaamenta, wfaidi are pubUcly posted, scotc ageocics on thdr baddog reduction efforts, 
in oltMling progress in closing their oldest requests. 


Question 10: Has OIP reviewed DBS’s backlog? ffso, please produce all documents 
related to tiiat review. 


Question 11: What an the causes of the significant increase in the request backlog at 
USCIS? 
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Qaestion 12: Has OIP provided any guidance to DBS or USCK to resolve the backlog? If 
SO} what gnidanc c did OIP provide and is it being followed? 

• Please provide any guidance issued} and aU related correspondence. 

Question 13: If no guidance has been provided, does OIP plan to consult or offer guidance 
to DHS on its backlog? 

The OIP Diiector has discussed DHS*s baddog widi DBS’s Oiief FOIA Office. As 
lecently rqxnrted in its Annual FOIA Report, DHS reduced its baddog by 32.7% in Fiscal Year 
2012} despite receiving nearly IS, 000 more requests than die previous year. See 

t,<tpt//v>nvw.dhs.eov/8ites/default/fiies/Dublications/fQia/privacv-foiara nnual-report-fv-2012- 

dhs.pdf. 

DHS has ffvpIfitoeH to OIP that a cootunung rise in the number of incoming requests had 
be^ responsible for an increase in its backlog—which} as noted above, has now decreased 
significantly. The decrease is due to increased focus on backlog reduction, induding an increase 
in workforce siqqport to components with the largest backlogs. Mostnotably, as of February 
2013, the baddog at the U.S. Citizendup and Immigration Services—whidi^ as you note, totaled 
35,780 at the end of Fiscal Year 2011—had been reduced to 1,262. According to DHS, the most 
significant fector in leduciog USCIS’s backlog was increased stafBi^ levels. 

The Use of Exemptions and President Obama’s Presnmpfion of Openness 

As an initial matter, we lespectfolly disagree widi your letter’s characterization of 
agencies* use of FOIA exenqrtions as ’’excessive.” Over the past four years, the government has 
rdieased records in fiiH or in part in response to over 92% of requests where records were 
inocessed for disclosure. In Fiscal Year 2012, this hieh release rate meant fiiat records were 
provided in response to more toan 434,000 requests, and in more foan 50% of foose cases, 
totaling more than 234,000, all responsive records were released in fiiU, widi no exemptions 
applied. While your l^r notes titat in Fiscal Year 2011, more than 30,000 requests resulted in 
fitii H«»niat«j thaf niimh er for less than 7% of tile requests {xocessed for ex^ption 

applicability. In Fiscal Year 2012, full denials once again accounted for less than 7% of the 
requests reviewed for disclosure. 

As to the CTemptinna that wete used by agencies, the two most cited FOIA exemptitms 
Hiirtng the past fouT years have been Exemptions 5 and 7(C), both of which protect individuals* 
persoiml piiva^. For Fiscal Year 2012, this meant that the {sivacy exemptions constituted over 
52% of all exonptions cited. 

We atsn disagree witii your lett^s ^paimit assumption tiiat a high^ tise of exemptions 
with fewer discretionary releases. Often an agency will determine that portions of a 
record are appropriate for discretionary release, while still having to invoke one or more 
exemptions to protect oflier portions because it foresees that harm could ensue if tite document 
woe released in its entirety. In tiiese instances, exemptions are usedprscise/yhscausetiie 
agency has made a discretionary release. 
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Question 14; In your viewt have agencies sufficiently complied with the President’s and 
Attorn^ General mmorandums on FOIA? 


Bas ed on with i^racy FOIA offices and its review of the Annual FOIA 


improve their FOIA administrati on and achieved significant accomplishments in complying with 
file President’s and Attorney Goieial’s FOIA Memoranda. This is illustrated in agencies’ Chief 
FOIA Officer Reports, available at htto‘y/www.iostice.gov/oip/re ports.html. ^ (HP’s summary 
of fiiese reports and assessment of agency progress in implemenfing file Prendent’s and Attorney 
G^etal’s FOIA Memoranda, vdiich be found at http://www.iustice.gov/oi p/doc3/sum»2012- 
chieg-foia-officer-rot.pdf . 


OIP*s 2012 asa ysment scoisd all 99 agencies subject to file FOIA on seventemi 
tnii<»atnnea tied to of file five key areas addressed in file Attorney G^ieral’s Guidelines. 

Because each agency inevitably &ces differmit challenges in its FOIA adminis tration, OIP 
intentionally used a wide rang e of milestones to capture a more complete picture of agencies’ 
efforts. Altiiou^ the 2012 assessment hi^ghts areas vfiiere some agendes need to improve, it 
is clear that, overall, agencies have implemented the Attorney O^ieral’s Guidelines in tiieir 
FOIA practices and are wialring substantial efforts to improve tiieir performance. 

With regard to the ^plication ofPiesident Obama’s presumption of opamess, 97 ofthe 
99 ageiKiies reported that th^ had a system in place to detemune whefiior a discretionary release 
is possible vfiien processing requests, up from 52 in 2010. OIF’s review of the 2010 Chief FOIA 
Officer Rqxnts found a strong correlation between agencies that made disctefionary releases and 
those that had added a step to tiieir adrmnistrative process to affirmatively evaluate vdi^ior a 
discretionary release is posdble. Further, 85 agencies rqiorted malting discretionary releases of 
records during the retorting poiod. 

OIF’s 2012 a %«tR!«ment also riiowed that the majority of agencies are achieving a high 
release rate, vdiich b calcubted as the p^centage of requests wh^e some records are released 
eifiier in full or in part out ofthe universe of requests pr o cessed for a disclosure dete rminati oo. 
As shown in ttte 2012 assessmrat, during Fiscal Year 2011, out of the 99 agencies ^ect to fiie 
FOIA, 24 had a release rate of 100% and 74 agencies had a release rate of 90% or higher. 


Wifii regard to file President’s and Attorney General’s emphasb on uuseasing i»oactive 
disclosures, 95 of fiie 99 agencies rqiorted that th^ had increased tiie amount of matmal fiiey 


malce the information on their webrites more useful to the public. 


hi response to the President’s directive tiiat agencies utilize technology to inform citizens 

• AM AM - . - ■ .A i --t-- — At. A — —— —--——A,...-.. Aa 


requests electronically. Seveiral agencies report^ using, and many other agencies reported tfiat 
they are considering using, software that conducts document de^iuplication and sorting as well 
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as odier that make the processing of large volume requests mote efficient OIP and several 
other DqMutmoit components have also begun to utilize similar technology. 


Finally, witfi regard to improvii^ timdiness and reducing agency FOIA backlogs, OOP’s 
2012 assessment found that 60 of the 99 agencies processed tteir simple requests in fewer than 
twenty working days on average. Further, 68 ^encies were eifeer able to close dielr ten oldest 
requests or had no such pending teque^ to close. Additionally, 66 agencies mther decreased 
tiieir overall bacldog of FOIA requests or had no b^klog at tiie end of Fiscal Year 2011. 

These are only some of the efforts agencies have undertaken in implemmiting tiie 
President’sand Attorney General’s FOIA Memoranda. As noted above, OIP iscurrratly intim 
process of renewing agencies’ Fiscal Year 2012 Annual FOIA Reports and 2013 Chief FOIA 
Officer Rqmrts. Upon completing this review, OIP wll once again issue an assessment of 
agracies’ (nogress based on milestones that build on past successes. 

To be sure, OIP believes that fiirther improvements are possible. Each year, OIP 
mftrfifiea the repotting requirements for agencies as their implementation of tiie Attorney 
General’s Guiddines has matured. By doing so, OIP seeks to continually challenge agencies to 
take further stqis to improve tiieir FOIA administration. OIP will al«> contimm to work witii 
in malcing imjgovements by issuing potinent guidance, providing training, and 
exploring new ways to hrnease efficiendes in r^encies’ FOIA a d minis tration. 

Question IS: Has OIP ever assisted DOJ in questioning an agenqr’s decision to withhold 
information? BT so, under what drcumstance? 


• Please provide dl memorandums and official guidance prepared OIP 
aity tnatanm where OIP has questioned an agency’s decision to 
witiihold a record firom 2009 to presmit 

Through its FOIA Counselor service, OIP regularly provides verbal advice to agoicies on 
die proper ^plication of the FOIA’s exemptions. These discusdons assist agencies in 
/tfftemiining in tiie first instanc e vdtetiier 8 contemplated withholding fells within the legsl 
p^mmeters of an exemption. Additionally, Department litigators occadonally soUcit OIP’s 
views cnneeming file propriety of an agency’s withholding that has become fee subject of 
itrigatiAfi Anally, as part of a service provided to requesters ufeo have concerns about fee way 
in which tiidr request has been handled, OIP may conduct what it calls a **FOIA compliance 
inquiry” to review tiie actions taken on fee request. If necessary, OIP would then provide 
iqqiropiiateguKlance to i^encies concerning fedrbandting of fee request Since 2009, 
however, OIP has not received a compliance inquiry where it determiued that a withholding was 
imjmqier feie to use of an exemption. Thus, OIP has not prepared any memoranda or official 
tiiat questioned an agency’s decision to wififeoid a record. 
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Question 16: Has OIP taken any actions to limit the use of FOIA exemptions, and 
spedficalfy Exemption 3? 

• Please provMe ai^ guMance or correspondence with agendes concerning 
limiting FOIA exemptions from 2009 to present 


Question 18: What steps has OIP taken to ensure agendes use exemptions only when 
necessary, and in compliance mth tiie Attomor General’s guidelines? 

As above, OIP has undertaken a wide range of activities to gmde ^endes in 

inipi<m<i!nring die Attorney Gotaal’s FOIA Guiddines, including the en^hasis on making 
disoetionaiy releases of infonnation-^vyhich by (tefinitipn involves cefiainiiig from wing a 
FOIA ftvftmp tinn even diough an exemption could validly be used. OIP’s written guidmce on 
the Gindelines discusses in detail how to implmnoit the foreseeable harm standard instituted by 
Attorney General Holder. See htto://www.iustice.gov/oiD/foiapo8tQ009fi>ia post8.htm. The 
piMawne fiiUy explains the conc^ of (tiscretionary disclosures and the frustors agmicies should 
«rnpaiHt»r in n^atring sttdi releases evoi though an exonption could be ^[^lied. 

The revised DOJGmde devotes an entire chaptw to discretionary disclosures. See 
http»//wnvw.m8rice.eov/oio/foia gdde09/disclosure-waiver.iKif. Moreovor, OIP has issued 
giit/tanftft and suggested best practices for improving transparency based on the five key areas 
addressed in tile Attorney General's Guiddines. See http://www.iu8tice. pov/oip/docs/best- 
prarftcea.pnidaneB.sept-20i0.pdf , As part of titis guidance, OIP advised^encies to “institate a 
system, or add a step in tfadr processing procedures, to afiStmatively consider wbetiier mote 
information can be released as a matter of discretioiL” Furtim, the guidance instructed Chief 
FOIA Officers, as well as other agency FOIA professionals, to consider regularly tracking the 
number of full and partial releases that are made throughout the year to ensure tiiat sufficient 
^i ttentinn is bemg paid to relearing more intotmation. 

To reinfotce this guidance OOP provides trainii^ specifically on the implementation of 
President Obama’s and Attorney Genoal Holder’s FOIA Memoranda. OIP also provides 
instruction on tiie Attom^ General’s foreseeable harm standard in eadi of its training courses on 
FOIA exraqitions. Finalfy, vriiethOT through OIP’s FOIA Counselor Service or tqton 
request, OIP’s attorneys ai^ FOIA ptofesdonals are always available to consult witii agenciw 
tiiat have questions on \riietiier a FOIA exemption properly (qiplies or if certain infimnation is 
appropriate for discretionary release. 

Witii regard to your specific concerns about Exemption 3, tiie DOJGuide provides 
guidance on its ptopa use. See http://www.iustice.gov/oip/foia guide09/exemption3.pdf 
Exemption 3 incorporates into tiie FOIA the nondisclosure provirioos of otiter statutes passed by 
fAng r^ss , According^, as OIP advised in ite guidance on the Ptesidmit*s and Attom^ 
Gmtmal’s FOIA Memoranda, these statutes generally do not afford agencies any opportunity to 
wifllcR discretionary releases, because Congress has prohibited disclosure of the covered 
infnrmfttinn. S!ee http://www.iustice.gov/oiD/foiapo8t/2009foiaDost8.htni. 
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In ordar to bring nmre transpai^cy to Ex^i^on 3 and to help ^encies prop^ly aiq)ly 
the Avi^tf nn, OIP has published a list of all Exemption 3 statutes cited in agency Annual FOIA 
Reports in Fiscal Years 2010 and 2011, as well as a list of the statutes that have been found by 
courts to meet the requirements of Exemption 3. See httD;//www.iustice.gov/oip/fQi_a- 
resoui«es htniHls^. Addtionally, one OIP attorney is designated as an Exemption 3 expert to 
assist i^aicies in determining i^etiier information Ms within the scope of a statute or if a 
statute me^ tiie requiremoits of ^emption 3 in die first place. 


Question 17: Does OIP ever review agenq^ proposals for new exemptions under Exemption 
3? 

• Please provide a copy of any review OIP has conducted of Exmnption 3 
proposals. 

OIP does review and commit to the Office of Mam^ement and Budget (0MB) on 
legislative proposals for new Exenq>tion 3 statutes to ensure that they satisfy the tiueshold 
lequiraments of Exemption 3 and comply with the OPEN FOIA Act of2009. ^ese comments 
are pioidded to 0MB as part of die inter-agency clearance process, the Executive Branch has 
Qi gnifiranf confidentiality interests in internal delibaations regarding die legislative process and, 
consequentiy» we are not in a portion to disclose copies of our comments. 

The E-FOIA Requirements to Post Frequently Requested Records Online 

Question 19: What steps has OIP takai to ensure that all agencies fully comply with the E- 
F01A*8 requirement to post frequentfy requested records online? 

OIP has provided extensiv e guidance and training to agencies on proactive disclosures, 
mcluding the requirement to post frequently requested records. Since the enactment of the 
Electronic Freedom of Information Act, OIP has issued sevaal articles of guidance on proactive 
disclosures and the posting of frequently requested records, all of vdiich ae av^able on its 
website. 


In June 2008, OIP issued guidance to agency Chief FOIA Officers on die requiranent 


Reading Rooms) were in conqiliance with the law. See 

httn://www.iustice.gov/oiD/foiaDost/2008foiaoost21 .htm. This guidance described each of die 
required categories of records diat agencies must include in their FOIA Libraries, including 
frequendy requested records, and required Agaicy Chief FOIA Officers to oatify compliance. 


In die wake of Presidenfs and Attorney Gaiaal’s FOIA memoranda, OIP issued 
guidance diat placed an even greataanidiasis on proactive disclosures. See 
http;//wwwJustice.gov/oiD/foiapostQ009foiaoost8.htin. Moving beyond die l^alrequiianents 
to post frequendy requested records, dds guidance emphasized diat incteadi^ proactive 
disclosures is **a key area where ^encies should strive for significant improvement” The 
gn idancg also stressed that proacdvely posting informatiai on government wdisites can reduce 
the number of incoT nin g FOIA requests, and diat “proactively disclosing information about the 
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operadmis and activities of tiieir t^ency is an int^ral part of achieving transparoicy ” In 

the 2009 edition of tiie DOJ Gtdde contains a ch^ter on proactive (tisclosures, 
infiliiiting tile reqmronent to post frequentiy requested records online. See 
http;//www.jiustice.gov/oiD/foia gmdeQ9/proactive-di8ciosures.pdf. 

OIP reinforoes this guidance through training, including a new segment that specifically 
addresses tiie F01A*s requirements for posting frequently requested records as well as the 
Presidoit’s wd Attorney General’s call for s^endes to make records available proactively. See 

http;//vnww.iustice.gov/oio/Droactive»disclositfes.pd£ 

Question 20: Does OIP evaluate agen^ compliance witii the reqatrem<mt to post frequenter 
requested records online? GT so* please provide a copy of OIP’s criteria used to measure 
compliance. 

OIP has taken steps to keep agencies accountable for posting not only frequently 
requested records, but any records likely to be of interest to the public. As mentioned above, in 
2008 OIP required ageosy Chief FOIA OfiBcera to certify that their FOIA Libraries wre in 
raimpiianne witii tiie law. OIP also holds agendes accountable for increasing proactive 
disclosures in general llirou^ the submission of their Cluef FOIA Officer Reports, vduch are 
requited to address tius topic. For exanople, in 2012 t^oides were scored on whetiier tiiey had 
added new material to thdr websites and vdiether th^ had takoi st^s to make their websites 
mote usefiil to tiie public. Given tiie importance of proactive disclosures and the benefits for 
both requesters and agendes ^riien frequently requested records are posted, OIP is cutroitiy 
exploring how it can furtiier increase accountability in titis area. 

Question 21: Please provide a copy of the mmt recent OlP-issued guidance on the 
requiremrat to post frequently requested records. 

As discussed in tiie response to Question 19, OIP has itoued a number of guidance 
articles on the requirement that agencies post frequently requested records. The most recent 
can be found in tiie Proactive Disclosures chapto: of the DOJ Guide 
nitfp;/ywww.iuslice.gov/oin/foia guide09/proactive»disdosutes.pdfl and in the training OIP 
on proactive disclosures flittn!//www.iustice.gov/oin/proactive-di8clo8ures.pdfl. 


Question 22: What has OIP done to encourage agendas to engage in dispute resolutions 
services and/or seek out the assistance of OGIS? 




« 


Please] 

benefits of OGIS’s dispute resolution services. 

Please provide all communications from OIP to an agen^ recommending the 
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Since the inception of the Office of Government Infonnation Services (OOIS), OIP has 
woilcBd to siq>port the office and publidze die mediation services tiiat Congress autimrized OGIS 
to provide, hi July 2010, OIP issued guidance to agendes Infighting OGIS’s medi^on 
services and wKvwitaging agencies to noti^ requester of these services at the conclusion of the 
administrative process, http://www.iu8tice.gov/oip/foiapost/2Q 10foiaDost21.htm. 


In OIP’s own FOIA adnumstcative appeal determinations conconing Departmeirt 
records, OIP provides individualized notification to each requester ^ mediation is ava^ie at 
OGIS as a non-exclusive alternative to litigation. OIP includes detailed contact infomation for 
OGffi. Each year since OGIS became operational, the Department has advised tiiousands of 
FOIA requesters of OGIS’s mediation services. 


Additionally, OIP has assisted OGIS in its work by facilitating its ability to obtain ^ 
pertinoit FOIA request files directly fi»m DOJ without first having to obtdn a privaqr waiver 
fijomeadirequester, as would otherwise have been required by the Privacy Actof 1974. Todo 
tins, DOJ amended its Privacty Act System of Records Notice (SORN) to spedfically autho^ 
disclosure of information connected witii the handling of a FOIA matter to OGIS as a “routine 
use” under tiie Privacy Act This revision to the Department's SORN mates it eaa«r for OGIS 
to woric witii DOJ compon ents on dispute resolution matters. OIP collaborated with OGIS and 
0MB in d rifting tile Iwngnage of the Departmaif 8 SORN so that it could serve as a mo^l for 
otiier in iqidating their own SORNs. Ibis will focilitete tiie use of OGIS’s mediation 

services by otiier agencies as well 


In OIP has teamed witii OGIS to bold training sessions on dispute resolution 

and customer service skills for FOIA Public Liaisons and otiier FOIA ptofosuonals. These ^ 
trmrungs mnphasize tiie value of effective communication witii request's and give an overview 
of tiie <*A >«nmiintf.at{nng techniques utilized by dispute resolution specialists. OIP has also added 
to its two-day FOIA tr aining program a session co-teuf witii OGIS that focuses on the 
importance of good communication in resolving dilutes. OIP and OGIS also co-teach a 

_ J A A T a/f^rMCAQ tllAir ChltlltnrV fflltieS. 


wisfaiMM concerns commonly raised by tiie requester community, and provides suggestions for 
how FOIA Public Liaisons can assist in making the FOIA process more understandable to 
requesters. Tbf for rtiis twining gessinn ate avaOable at htto://www.ius tice.gov/oiD/pubiicT 
liaison-training.Ddf. 


Question 23: Do you believe more could be done to avoid FOIA lawsuits? If so, what 
f iagAmmftpiififift na do yott havo for reducii^ the number of FOIA lawsuits? 


We believe tiiat all agencies share the goal of avoiding FOIA lawsuits vdienever posnble. 
One effective tool for reducing such lawsuits is a meaoingfiil administrative appeals process, 
d^ir i» g vf ch a gencies can reevaluate their searches, take a firesh look at records, address 
requesters* ^lecific concerns, and provide fiirther explanation of the agoicy’s action on the 
request Greater use of tiie administrative appeal process by requesters also has tiie potential to 
avoid lawsuits. 
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Some lawsmts may result from simple miscommimications betwemi agoicy and 
requester. The OPEN Government Act codified the role of agency FOIA Public Liaisons who 
are responsible for “increasing transparency” and “resolving disputes.” Greater use of FO^ 
Pubfic liaisons, both by requesters and agrades, could fecilitate dialogue between the partis, 
explain the agency’s handling of the request, and address any particular concerns of the 
requester, in some cases averting potential lawsuits. 

We hope diat this informatio n is helpfuL Please do not hesitate to contact this office if 
we may provide additional asdstance on tiite or any othn mattra:. 

Sincerely, 

Peter J. Kad^ 



